Guidance on Predetermination /Predisposition

The Council often has to make controversial decisions that affect people adversely
and this can place individual members in a difficult position. They are expected to
represent the interests of their constituents and political party and have strong views
but itis also a well-established legal principle that members who make these decisions
must not be biased nor must they have predetermined the outcome of the decision.
This is especially in planning and licensing committees. This Note seeks to provide
guidance on what is legally permissible and when members may participate in
decisions. It should be read alongside the Code of Conduct.

Predisposition

Members may have strong views on a proposed decision, and may have expressed
those views in public, and still participate in a decision. This will include political views
and manifesto commitments. The key issue is that the member ensures that their
predisposition does not prevent them from consideration of all the other factors that
are relevant to a decision, such as committee reports, supporting documents and the
views of objectors. In other words, the member retains an “open mind”.

Section 25 of the Localism Act 2011 confirms this position by providing that a decision
will not be unlawful because of an allegation of bias or pre-determination “just
because” a member has done anything that would indicate what view they may take
in relation to a matter relevant to a decision. However, if a member has done
something more than indicate a view on a decision, this may be unlawful bias or
predetermination so itis important that advice is sought where this may be the case.

Pre-determination/Bias

Pre-determination and bias are unlawful and can make a decision unlawful.
Predetermination means having a “closed mind”. In other words, a member has made
his/her mind up on a decision before considering or hearing all the relevant evidence.
Bias can also arise from a member’s relationships or interests, as well as their state
of mind. The Code of Conduct’s requirement to declare interests and withdraw from
meetings prevents most obvious forms of bias, e.g. not deciding your own planning
application. However, members may also consider that a “nonpecuniary interest”
under the Code also gives rise to a risk of what is called apparent bias. The legal test
is: “whether the fair-minded and informed observer, having considered the facts, would
conclude that there was a real possibility that the Committee was biased’. A fair
minded observer takes an objective and balanced view of the situation but Members
who think that they have a relationship or interest that may raise a possibility of bias,
should seek advice.

This is a complex area and this note should be read as general guidance only.
Members who need advice on individual decisions, should contact the Monitoring
Officer.



